Terminus motus

by Geoffrey MacCormack
{Aberdeen)

The texts which evidence this erime fall into three groups,
each widely separated in time and showing strong marks of
"ft_'ereuce from the others. Indeed, one should perhaps speak of
several distinct offences rvelating to the removal of bonndary
:t__o'ues rather than assume there is a single offence revealed
roughout its history in varying guises. The literature speaks
of terminus motus ov crimen termini moti and congiders all
__}i_é'evidenee under this head. (!) The merit of so treating the
%}'.:’cel"ial is to underline the significance attached to boundary
_tdhes throughont Roman legal history. But there is a certain
trger in that important differences are overlooked or insuf-
ﬁciently appreciated. The texts belonging to each group need to
be examined with gome care in order to determine whether in
act it is a question in all cases of the same offence, Tn the

(1} I have seen the following accounts: W. Ryin, fas Kriminabreeht
Sder Rdmer (1844, reprinted 1962), 822; A, Runorrr, Gromatische
Tnstlntionen, 0 Gromoetici  ectercs: Die Sehriften  der rémischen
:F(’I(?'IH('-%E’I', ed. F. BLosme, K. LacAMany, A. Ronorer 1T (1852), 243 M.
Vomar, Leges regice, in Abhandlungen der philolog.-hist. Clusse der
kdwiglich sdchsischen  Gesellschaft der Wissensehaften 7 (1879), G02
(48 of essay); M. Vorar, Dic XIT Tafeln: Das Civil- und Criminalrecht 2
o (1883), 800; T. MoumMsEx, Rémisches Strafreeht (1899, reprinted 1961),
- 8227 Ch. LEcRIVAIN, Termdinus motus, in Dictionnaire des antiquités
: grecques et romaines, ed. . DanrmmBEre ef I. Saarro, V (1911), 122;
G Wavrcny, Diritto penele romane (I singoli reatiy, (1942), 207; R.
TavBENsonLAG, Terminus molus, RE 2 5 (1834) 784; P. vAN WARMELO,
Crimen termind moti, in Etudes offertes & Jean Macqueron (1970), 671;
F.T. HINrRICHS, Die Geschichte der gromatisehen Imstitutionen (1974), 174.
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first group ave the passages evidencing the existence of 4 law
of Numa, in the second the surviving chapters of a late
Republican agrarian law, the lex Mamilia Roseia, and in the
third a few texts from the Digest, mainly late classical but iu
solLe cases preserving rules established at an earlier period. Of
the latter the most important are contained in a reseript of
Hadrian,

The law attributed to Numa is recorded by Festus in a short
explanation of the word terminus: Termino secra fecicbant,
quod in eius tutela fines agrorum esse putabant. Denique Numa
Pompilius statuit, eum, qui terminim cxarassct, et ipswm et
boves sacros e¢sse (’). This information may be supplemented
from accounts of Numa’s veforms given by Dionysius of
Halicarnassus and Plutarch. Since the details are important 1
quote the 1‘ele\;ant passages in transiation :

Dion.Hal2.74: First, to the end that beople should be
content with what they had and should not covet what
- belonged tfo others, there was the law that appointed
boundaries to every man’s possessions. Tor, having
ordered every one to draw a line around his own land and
to place stones on the bounds, he (Numa) consecrated
those stones to Jupiter Terminalis and ordained that all
should assemble at the place every vear on a fixed day and
offer sacrifices to them ... He also enacted that, if any
person demolished or displaced these bhoundary stones he
should be looked upon as devoted to fthe god, to the end
that anyone who wished might kill him as a sacrilegious
person with impuonity and without incwrri ng any stain of
guilt, He established this law with refercice not only to
private possessions but also to those belonging to the
public; for he marked these also with boundary stones,
to the end that the gods of boundaries wight distinguish
the lands of the Romans from those of their neighbours,
and the public lands from such as belonged to private
persons (*).
Plutavch, Numa 16: Terminns signifies boundary and to

() 5051.

(3) Loeb ed. volume 1, 531,38, The pékssuge coutinues with an injunction
te Tespect boundaries and a  striclure’ on  those covetous of fheir
neighbour's possesgions.
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this god they make public and private sacrifices where
their fields arve set off by boundaries ... And it is quite
apparent that it was this king (Numsa) who set bounds
to the ferritory of the city, for Romulus was unwilling
to ackuowledge, by measaring off hig own, how much he
had taken away from others ... And indeed the city's
territory was nof extensive at firgt, but Romulug acquired
most of it lafer with the spear. All this was distributed
by Numa among the indigent citizens ... Numa ... divided
the city’s territory into districts, to which he gave the
name of ‘pagi’. ()

Plutarceh, Koman Questions 15: But Numa Pompilius
marked out the boundary between Rome and her neigh-
hours and dedicated the frontier marks to Terminus as the
overseer and guardian of peace and friendly relatious. (%)

It is clear that Roman tradition ascribed to Numa regu-
lations concerning boundaries and boundary sioneg, and the
penalty to be incurred for vemoving the latter. Nor does there
seem any good reason for doubting that sueh regulations were
niade in the time of Numa (%). Hven if one ig sceptical of the
decuracy with which ‘pu.rticuiar rules may be asgigned to a
particular king, at the very least one may accept that regula-
tions on boundaries were iutroduced in the early Royal period.
The real difficulty lies in determining more clogely the nature
of the regulations. Dionysius gives a fairly detailed and even
- precise account. If one could be sure of its aecuracy much of
“one's difficulty would be removed. However it would be vash
- to take the account as litevally true. Tts very fullness and its
over moral tone make one suspect that Dionysing’s main object
was to give a respectable antiquity to practices he thought
should be observed in his own day. Henece there is the possi-
bility that he credited Numa with more than was actually
accomplished by that king. The best course of action is to
digtingnish the various issues which arise in connection with
Numa’s regulations on boundaries and consider how the
evidence bears on each,

i4) Lweb ed. of Plularch’s Lives, volume 1,363,
(3) ILJ. Rase, The Roman Questions of Plufarch (1924), 120-G.
(GY The procedure by which they were made ix here irrelevant.
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The first issue iz the cult associated with boundary stones
and the relationship these were deemed to have with the gods.
There are several accounts of the ritual practised and the
sacrifices made in eonnection with boundary stones (7). Some
specifically attribute to Numa the initiation of the rites ().
One c¢annot be sure of the extent to which these practices were
in fact carried out even in the time of the writers who recorded
them, still less be sure of the position in the early Royal
period. Unless one discards the tradition altogether, a step for .
which there is no justification, one hag to aceept that at the
time of Numa boundary stones were fhe object of certain ritual
acts performed probably both when they were first established
and at intervals thereafter. Although the existence of a cult
shows that there was believed to be a connection between
boundary stones and the gods the nature of the connection is:
not immediately obvious. It seems clear that the early Romans
did not number among their gods a specific god of boundaries
{Terminng) (*). On the other hand, one cannot deduce from the-
acts of veneration directed towards boundary stones (pouring.
of libations, adorning with garlands and so on) evidence of:
some crude animistic belief according to which each stone was
bhelieved to contain a spirit (*). One cannot now recapture tﬁe
possibly quite complex beliefs associated with boundary stones.
It is perhaps enongh fo snggest that the ritual is explicable not

{7y The most detailed ave those of Sicalus Flacceus, e condicionibus
agrorim, ed. LACHMARN, in Gromatici veteres 1 (1848), 140 and Ovid, Fasti
11, G41-684. Briefer references arve provided by THon, Hal. 2.74; Plutarch, -
Nuwane 16, o, 16,

(8} Dion.Hal. 2.74; Plutavch, Nume 16,

() Cf. G. Wrissowa, Keligion wad Kultus der Réimoer, 2nd. ed, (1912), 136,
and his article Terminuws in W H, Roscuir, Ausfihrliches Lexikon der
griechischen wnd ramischen Mythologie (1916-24), Vol.I, 380; K. Taere,
Rimische Religionsgeschichie (1960), G4

(10) For varying views, see (apart from the lterature cited in the
preceding note) W, Warpe Fowiir, The Rowman Festivals of the Period
aof the Republic (1899), 326; The Religious Feperience of the Roman
People (1911}, 117; J.G. Frazpr, The Fasti of Ovid II (1929), 481;
12, Manrpac, Terminus, In RE R2 5 (1934), 781 ; ¥. BOMER, Die Fasten 11
(10568), 129,
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reneration due to the spirit of the stones but as recognition,
npropriately expressed, of the fact that boundaries and the
nes marking them were of concern to the gods, especially to
piter. Of course the problem is, what is meant by concern?
y.doubt the relationship between the boundary stone and the
.dr,T's' wag conceived in various way. One can imagine that the
derstanding of the priests was not the same as that of the
rhers. Generally speaking there may have been the notion
mt the gods were interested in boundaries primarily because
l_1'eise were the most obvious visunal expression of the extent of
i'e'-"'community. Involved also may have been the belief that
ﬁnchrics and boundary stones were under the protection of

L=l

bo far I have spoken simply of boundaries and boundary
tories. But the gunestion arises — and this is the second issue
‘be discussed — was it only stones marking certain bound-
vies that were the object of a cult? The following types of
oundary may be distinguished: (i) that between Roman and
éign goil, (ii) that between distinct communities or villages
i Roman soil, (iii) that between public (including sacred)
'd_private land, (iv) that between farms or fields owned by
vate individualg. Fhe cult described by Siculus Flaccus and
il relates to stones placed on boundaries between fields or
tates all of which are privately owned, though the latter also
ers to a sacrifice made at the sixth milestone on the Via
urentina (). This may be a relic of a cult devoted to a stone
arl\mg the houndary between the Roman and the Launrentine
ymmunities (12). Dionysius writes that Numa established stones
¢:mark the boundaries not only between Roman and foreign
.rmtory but also between privately owned farms and between
public and private land (¥}. Plutareh in his Roman Questions
speaks only of bonndaries between Roman and foreign terri-
ry () ; in his Iife of Nuwma he mentions also the division of

1) Fasti 11, 679-82,

{12) ©f. FraAZER, op.cif., (note 107, Wissowa, cited note 10.
(13} 2.74 (above).

114) 13 (above).
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Roman terrvitory into pegi, and perhaps implies that Numa
established boundary stounes between privately owned farms (15),

Although I have summarised the opinions of the ancient
authorities on Nuwma and boundaries, T do not think they have
great value for determining what Numa did establish. I prefer
the account of Plutarch with ite emphasis on boundaries
between states and districts to that of Dionysins, Certainly one
may accept thai in the Republic there came to be a cult of
houndary stones dividing privately owned fields or estates. But
there iy at least some doubt whether this shounld be read back
to the time of Numa. The essence of the doubt concerns the
institution of private propeity. Both what is meant by
‘private property’ and the Dbrocess by which individuals, as
distinet from families or larger groups, came to extend their
vights in land are highly controverted stthjects. ATl that needs
to be said here is that the peterfamilias of the early Royal
petiod may have possessed extensive powers of use and coutrol
over specified areas of land. Yet it does not seem certain that
such land would have been marked off from other individnally
bossessed land by means of boundary stones which formed the
object of a ecult. The latter bresupposes a fixity in the
distribution of land among individuals which it would he rasgh
to assume was the case. One does not know what residual
powers remained in the gens or the circumstaices under which
land assigned to one person for cultivation might be taken
Away and given to another (16).

(15) 16 {above).

(16} It does seem to me bossible to deduce from the leg Numae the
existence either of individual ownership or individual control of Tandt,
Of. M. Kaser, Eigentum und Besiiz im dlteren rémisclen Recht, 204 ed.
(1958), 237 and n29 {¢iting further literature). C. W, WEsTRUT on the other
hand remarks: ’The ingtitution of the terminelic Testival attributed to
Numa, as well as the introduciion of a special god of boundaries, Juppiter
Terminng, and of the sncred boundary stones (termind), the ploughing up
of which ... made the perpetrator and his ox team sacer, wonld also geem
to be best explained as reminiseencey from a1 time when 10 divigion of the
Jdand (uger) into private property had vet occurred ', Introducton to Barly
Roman Loar 1T (1034) , 48,
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;14 one hesitates to accept the exigtence of boundary stones
dtween fields cultivated by individual possessors, one might
ave. less hesitation in supposing that Numa established
poindary stones between Roman and foreign territory. Omne
might indeed expect such frontiers' to have been marked by a
nataral feature such as a stream or wood or a range of hills,
ot by an ardificial structure such as a ditch or wall and
jerhaps also by the establishment of a series of fortified posts.
However, in some cases especially where peace had been fivmly
tablished it seems possible that the Romans would have
marked their side of the frontier by a stone or series of stones
‘o, which sacrifices were made. The sacrifice offered to the
gui_th mile stone on the via Launrentina still practised in Ovid’s
tn_he may be a survival from a time in which the stone
:_EL_1_=ked the boundary between the territories of Rome and
Eavininm.

j";"["here remaing the possibility of boundary stones separating
districts or public or sacred land from private. I can see no
bjection to supposing that distinct communities within the
oman territory marked by means of stones the limits of their
lands. The boundaries would neither be subject to change nor
require to be fortified. Nor can I see any objection to supposing
that lands set aside for the gods, such as those assigned to a
particular temple, would have been marked Dby boundary
- wtones (7). The question of ‘public land’ is more complicated.
One can see that roads and streets may have been separated

; (17) It has been suggested that the arehaic lupis niger (CIL 1,21)
_T}earing an ingeription whose opening words contain the phrase sakros
ésed, was a boundary stone marking public or sacred land. Cf. HoLrawp,
“dmerican Jowrnal of Archacology 37 {1933), 549 (criticised however by
CLATTE, Rémische Religionsgeschichie, 3 nd) ; BH. WARMINGTOR, Remaing
S of Old Latin IV (1940, Loeb), 244; R.E.A. Patuer, The King and the
© Comitivm, Historia Binzelschriften 11 (1869). On the other hand R.M.
Oornvie, 4 Conunentery on Ldvy Books 1-6 (1965), 211, seems to treat
the stone as marking the boundary of private property. From the third
Z eentury B.C. come stones inscribed with regulations governing the use of
sacred ground (few lwci Lucerind, lew luel Spoletini}. Whether these ave
really to be treated as boundary stones is uncertain.
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from other land and marked by means of stoues (*%). The same
may be said for areas of land specifically reserved for publie
purposes such as meetings or military exerciges. Likewige
lands belonging to the royal family muay have heen delimited
by means of stones. Tt is not clear what other categories of
‘public’ land may have exigted.

It my argument is correct that the boundary stones in uge
at the time of Numa were those placed on the frontiers of
Roman territory, those dividing communities on Roman terri.
tory or those dividing sacred or public land from that in the
Possession of individualg or families, then it seems that the
cult of the boundary stone was more a publie than a private
matter. Representatives of the king and the gods would have
performed the rvites for gtones delimiting the Roman frontiers
or public or sacred land. Stones dividing communities wonid
have been the concern of the communities as a whole and not
just of neighbouring farmers. Hence the private cult described
by Siculus Flaccus and Ovid must be seen as a Iater develop-
ment.

The central point I have tried to bring out is the ucertainty
concerning the type of boundary stone to which the lew Numae
referred. In particular it appears doubtful whether stones
marking the boundaries between individually owned farms were
in use at the time the Ileg introduced. It cannot be determined
whether in a subsequent period the les was applied to thoge
boundary stones, There is also uncertainty concerning the
nature of the offence established by the fex {the third issne).
Festus deseribes it with the word ‘exarare’ ang Dionysius
speaks of ‘demolish or displace’. Both authors seem to have
contemplated an act by which the plough removed or destroyed

{18) MomamsEN, Strafrecht, 822, appears to have held that the offence
of removal of boundary stones related ounly to those marking streets or
roads, though he alge speaks more generally of ’das Abptlligen von
Offentlichen Wegen und die Verriickung der dffentlichen Grenzsteine '
Certainly he excludes stones marking the houndaries of private property
form the seope of the offence, Thiz view ig criticised in an instruetive
note by Hrvricwms, Gesclichie der gromatischen Institutionen, 176 n2s,
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_the_-stone in such a way that all trace of the boundary was
«t. In essence the offence appears to be that of obliteration
of-". the boundary. Yet it is not certain that the offence was
ginally conceived in this way. For want of a better mode
of description one might say that the boundary stone stands
iider the protection of the gods. Hence any ‘violence’ offered
1f may have been deemed to infringe the rights of the gods
and. so constitute an offence. In other words the offence may
lizve been committed if the stone was in any way displaced
even though in fact it remained clear where the boundary was.
t‘does not seem that dolus was a requirement of the offence
0 _::that any attention was paid to the degree of carelessness

A further problem isg posed by the penalty attached to the
offence (the fourth issue). Both ploughman and oxen are to be
acer. Festus does not speeify a god with respect to whom the
quahty of being secer is incurred, but it has been suggested
hat the law stipulated Jupiter (¥). One cannot be sure about
this. How is the phrase socer esto to be understood? The basic
"'eaning of sacer in this context seems to be ‘removed from the
sphere of men and placed in that of the gods’(¥). The diffi-
111ty lies in determining the praetical consequences of this
change of status. An ancillary difficnlty concerns the nature
of. the proceedings by which the occurrence of the offence and
he attachment of the penalty were determined. Oun this poeint
11: does not seem possible to progress beyond the suggestion
that the matter probably came before a tribunal of some
sort (1),

‘Tirst, I consider the meaning of secer as applied to the
ploughman and then as applied to the oxen. The view most
frequently expressed in the literature is that the individual by
his act incurred the anger of the gods and so was exposed to

(19) K.g. Wissowa, cited note 10, but cf. LaTTE, Rdmische Religions-
geschichie, 38 12, and see also SaMTEr, Archiv fir Religionswissenschaf!
16 (1913), 141,

{20) Larre, op.cit., 38,

(21) Cf., the remarks of M. Kason, Des eltrémische Tus (1949), 51,
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their revenge (%), Turthey the divine revenge would e trans.
ferred to the community wniess it took steps to deliver the
offender to the gods by putting him tg death. The chief
evidence cited in Support of this view ig 4 bassage from Fegtng
and one from Macrobins.

Festus 4241,: 4¢ Lomo sacer ig CST, quem populyys twelica it
ob maleficium ; neque fas est ewm imimolari, sed, gud
occidit, parricid; non daemnatur; wam, lege tribunicia
primeg Cevetur, ‘si gquis ouim, qui co plebei seito sacer sit,
occiderit, parricidy ne st

Macr. Sat.3.7.5.7: H, oc loco non alienm videtur de condi.
ctone eorym homdnum referre, quos leges sacros esse certis
dis iubent, quie non ignoro, quibusdam MATUNE videri,
quod, cum cetera saepg violari nefas 8it, hominem saerum.
tus fuerit oceidi. cuius vei causa hgee est. veteres nullum,
animal  seerum N finibus  suig esse  paticbantur, sed
abigebant g fines deorum, quibus stcrum esset, animas
vero  sacratorum hominam |, dig debitas twestimabant,
qiem ad modym Witur guod sacrum ad deos ipsag mitéi
Row poterat, a se tamen dimittere non tlubf?tfabrmt, sic
awimas, quas sacras i caclum mitt; bosse arbitrats Sunt,
viduatas Corpore quam mimam ire illo voluerynd.

Festus appears to be considering a home sacer as established
by the plebeiscita enacted, according to tradition, by the
Plebeians on the Mons Sacer in 494 B.C. (®}). The principal
enactment provided, in the words of Livy, wt qui tribunis
plebis .. nOCUISset, eiyg ceput Tovi sacrum esget femitia aq
tedem Cereris Liberq Liberacque venum ret (M), 1t came to be
understood that the benalty involved the death of the offender,
but it was not clegr how this was to take place. Fegtng explaing
that it was not 5 qQuestion of sacrificing the offendey to the
gods, which might imply g duty on the part of the offender to

(22) Hee esh. Kaser, op.eit, 251, 45f, and cf, algo H, FuaIg, Recherehes
sur Fewpression dy sacré dans Ig lengue latine {1963), 2245 The position
is put more correctly, ¥ think, by w, Ruwkez, Unte-ra‘uchmmen 2ur
Entwic?shww des rémischen, .K@'im-rinalvevﬁrrh?'eﬂ-s n vorsullaniseher Feit
(1962}, 41 nis3.

(23} Yivy, 2,38,2.3,

{24) 3.55.7, on which OGrLvig, C'mnmentmw, 500,
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ry out the sacrifice. No duty to kill is in fact imposed. The
offect of the plebeiscitum is that anyone who should kill the
frender does not commit the offence of parricidiwmn. 1 think
that. the context of Fegtus’s discussion deserves to be stressed.
¢ is defining the position of a specific homo sacer, namely
ie. who has infringed the plebeiscitum providing for the
_br_osm't-ct@?tafs of the tribunes. It does not follow that the
talty secer esto was to be understood in the same way in
all the other cases in which it oceurs. Macrobins writes
enerally of (homines), quos leges sacros esse certis dis iubent,
nd may have intended to include the lew Nwmae on boundaries.
'_ive_ver, I doubt whether hig statement rveally takes one
eybnd that of Festus. It does not give the impression of being
ed on detailed or reliable sources, it misleadingly implies
"'_'étt there is a duty to kill the komo secer, and the explanation
ffered for the duty strikes me as fanciful rather than histor-

1y accurate.

[ am arguing not that the evidence of Festus and Macrobius
s_h_o_il_ld be altogether disregarded but that congiderable cantion
Tiould be excercised in ity evaluation. Two points in particular
:(fuire re-examination: the basic meaning of secer esto, amd
the practical consequences of the penalty in individual offences.
Tt does not seem to me that the quality of being sacer has any
1‘1é_teSsary connection with being put to death. The individual
who is sacer is removed from the community of men and
placed within a gphere under the peculiar control of the gods.
Since the underlying idea appears to be that he enters this
sphere because he has committed an offence against the gods,
one is justified in supposing that they will exercise their control
over him in a malevolent fashion. In other words the force of
i:!i:é penalty sacer esto is that the offender should be an outcast,
left to punishment by the gods. There is no implication that
‘humans should anticipate the divine will by putting the ountcast
to death. But the very fact that the person who had become
secer was removed from he human community created a
problem if in fact he should be killed. How was the act of
killing to be considered? What penalty, if any, had the killer
incurred? It was these questions that the law settled by




250 CROFFREY MAC CORMACK

providing that the killing of a homo sacer did not count as
parricide. I have already suggested that the question may have
arisen where someone who had infringed the lex on the
sacrosanctites of the tribunes had been killed (%), Later, it
appears, the matter was confused by the supposition of a daty
to kill and introduction of the notion of sacrifice.

To say that a person declared secer became an outeast does
not make plain the actual, practical consequences of his state.
Was he driven from his home, or even expelled from Roman
territory? Or was he allowed to remain but deprived of the
right to take part in public life or in the transactions of the
ius civile? Or did none of these consequences follow? Was the
homo sacer perhaps merely shunned by his relatives and left
to the attentions of the gods? (¥) Was his state redeemable by
some appropriate act of expiation? One may speculate on the
degree of plausibility represented by these varions possibilities
but I doubt whether certain answers can be found. What I
would suggest is that there may have heen some flexibility in
the operation of the penalty. A person made secer in respect
of a particular offence may not have been treated in the same
way as one made sacer in respect of some other offence.

There remaing the problem of the oxen. They like their driver
are to be sacer. Presumably sacer has the same fundamental
sense in both cases and means that the oxen are outcast from
the Roman community and pass into the gphere of the gods.
But again it is not easy to discover the practical consequences.

(25) It is in this situation that political passions would most Hkely
lead to killing,

(26) Sueh slight evidence as there is (admittedly from a later period)
rather poinés in this direction. One stone hears the inscription: quisquis
hoe  sustulerit  qui  laeserit  wliimus  sworam  woviatur {ORELLT,
Inseriptionum  latinarum  selectarum II, No4332). Cf alsc the
reconstructed iuscription in F. Buomerer, Carmine lating epigraphice,
No.26% {on which Wissowa, Religion and Kultus, 2nd ed., 138 n3; article
Terminns in ROSCHER, cited note 9, 382),.and the ‘curse’ enunciated in
the piece of Btruscan writing generally referred to as Vegoia’s Prophecy
(text in Gromatici veleres 1, 448 and see now W.V. Hanrris, Rome in
Btruria and Umbrie (1971), 31).




TERMINUS MOTUN 251

g

re the oxen driven from the community? Did their owner
yse- ownership ? Did they pass into the ownership of the gods
“the sense that they became the property of the priests? (¥')
Tere they to be sacrificed at the site of the displaced stone?
“do not think it is possible to resolve these questions. The
u‘ﬁportant point is to see that they exist and to avoid a
ogmiatic approach that singles ont one possibility as the
wéct solution (%),

6’thing further is heard of the removal of houndary stones
wntil: the lew Mamilio Roscie, generally assigned to Julinms
qesar but certainly from the late Republic (®), Here the
é_ﬂee ig of a very different complexion to that esiablished by
lew Numae, The lee Mamilia appears to have belonged to
he"ééitegory of agrarian legislation and been concerned at least
} part with the regnlation of boundaries. Its provisions relate
he egtablishment of a colonie, municipinm or other small
(:o_rmiriunity. Chapter B3 provides: qui eger dnire fines eorum
erit, qui termini in eo agro statwli erunt, quo in loco terminus
on stabit, in eo loco is, cuius is ager evit, terminum restituen-
dum curato. Chapter 54 deals with boundaries but not boundary
'nés'. Chapter 55, the most important for boundary stones,
es:

Qui hac lege colowiam dedugerit, municipium proefectu-
ram forum conciliobulum constituerit, in o agro, qui ager
intra fines cius coloniae municipii fori conciliabuli pree-
fecturae erit, limites decimanique ul fiant ferminigue
U statuantur curafo. quosque fines ite stoaluerit, i1 fines
eorum suwnto; dum ne extra sgrum colonicum territoriumoe
« fines ducat. quigque ferming hoo lege statuti erunt, nequis

27) This is not the same as the consecraiio lhonorwin which affecied,
xample, the famdlic of the homo secer who had injured a tribune

28) Sometimes it is assumed that notions of guilt and punishiment
lerly the ‘penalty’ imposed on the oxen (ct. A. HAGERsSTROM, Der
Wische Obligationsbegriff I (1827), 284n; Dirr, Z88 61 (1941), 51).
Oﬂ]ers have denied this and beld that the oxen were sacrificed to Jupiter
i'an atonement to turn away his anger (HavyMmany, ZSS 42 (1921), 368).
OMMSEN'S pogition ig unclear (Strafrecht, G6 nl, 822 n2).

29} Of. Hinricus, Historie 18 (1969), 521,
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corum. quem eicito nece loco moveto sclens dole wmelo. si
quis adversus eg fecerit, is in terminos stngulos, quos
eiecerit locove moverit sciens dolo marlo, H8 V milia wam-
magne i publicum eorwm, quorwn intra fines is ager erit,
dave domnas esto; deque ea ve curatoris, qui hae lege erit,

wris dictio reciperatorumque datio addictio esto 3.

I have given the terms of the lex in more detail than is
ustially found because they bear on the problem, in respect of
what boundary stoues precisely is the offence established?
Where the state ‘resumes’ land and developes it as a colony or
municipality several types of boundary ave involved. There is
the outer boundary of the land designated as colony or
municipality, the boundaries formed by the ‘centuries’ into
which it is measured and the boundaries of the individual
allotments assigned to settlers. The fermini regulated by the lex
appear to be those marking the outer boundary of the land
designated as colony or mmunicipality or those marking the
division between centuries. Chapter 53 is ambiguous since the
phrase qui termini in eo agro statuti erunt might vefer to
boundary stones established anywhere on the land. Indeed the
obligation placed on is cuins is ager erit to replace or restore
missing stones might suggest a boundary between individual
allotments. But the phrase could refer to the owner of the land
adjacent to the portion of the outer boundary which lacks the
stone (), or to the sireet or road separating centuries. However,
in the chapter which establishes the offence of removal of a
boundary stone the langnage clearly refers to stones marking
the outer limit of the community or to those dividing centuries.
It specifies the duty laid on the promoter of the community as:
in eo agro, qui ager intre fines eius colonige . .. erit, lmites
decimanique ut fiont terminique statuantur curato. Then comes
the clause: quosque fines ita statuerit, 4 fines eorum sunto.
The emphasis appears to be upon the establishment of the
boundary of the colony or municipality or other commumity
and the placing of stones to mark it. Yet the phrase limites

(30} The gist of this provisiou is also given by Call. D. 47.21.3.pr.
(31) 8o understood by A.C. Cuesrer, P.R. CorLEMAN-Nortow, F.C.
Bounsg, dncient Roman Statuies (1961), 81.
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4

nanigue seems to refer also to the mapping ont of the land
‘centuries; these are the ferms used in centuriate measuve
t.(?). Hence it is probable that the lez contemplated the
ing of stones on the houndaries between centuries, which
m'_i_ilj? were used as rvoads or farm tracks (¥). The offence of

tones marking either the outer boundary or the roads
&ted between centuries. There is no reference to stones
rking the boundaries between individual allotments.

"h'e.'-':offences established by the lex Numae and the lex
witliec have in common the reference to boundary stones;
herwise they differ in all respects. Although there is some
1‘fﬂ.inty as to the boundary stones contemplated by the
Numae, it is clear that the lew Memilic relates only to
ose established under its provisions. The offence is not that
moval (possibly accidental) in the course of ploughing but
rate removal by any means, and it does not seem that the
of removal was viewed as an offence against the gods ().

) ‘Hee O.A.W, DiLkE, The Romaen Land Swrvegors (1071}, 871

. It is ditficult to be sure of the exact meaning of the phrase timites
idﬁiquc. It might be used fto express a contrast between dechnani as
0‘1(19 between centuries and limiles ag the tracks withiu centuries; or,
_this geems O me more lHkely, the whole phrase might simply express
oads lving belsveen centuries. See on this DiLkw, op.cif., 87, 88, 03, 134,
't_is-_ not Bmpossible that the lew should have contemplated the placing

iong of public land acquired by the Roman state through the capture
Corinth (9Gff). Also evidenced for the same period is the use of
nmdary stones to mark the limits of the territory of two communities
hin Ttaly (Senfentic Minwciorwm 117 B.C, 3, 7, 13-15), On the other
il one cannot be sure that stones were regulavly ased at this time to
ijliai'cate public from private lamd, No mention is made by Livy (42.1)
CAppian (Belle Civitie 1, 18), of boundary stones in the accounts they
give of the difficulties in determining the extent of public and private
__l_(lings. (I owe these references to Dy, A, LaNToTT).

-'(3—1._) It does not geem that the stones used to mark the boundaries of
turies were the 'object of a ritual. Cf. Drukr, op.cif, B ou the
inction hetween centuriation and nther inmm(lﬁry SEONER,
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Iudeed the object of the provision is unclear. It has been
suggested that it may have been designed to meet acts of spite
carried out by former, expropriated possessors of the land (¥).
This is possible. But it may alse have been a ‘public order
measure directed at anyone tempted to commit the nuigsance of
removing bouudary stones. There ig nothing to show that the
evil to be remedied was the removal or migplacing of boundary
stones in order to secure more land. The nature of the penalty
(payment of a fine) and its destination (half to the local
treasury and half to the person by whoge means the conviction
is mecured) also suggest that the offence was introduced in
order to preserve good order and prevent acts of vandalism
within the colony or municipality (%).

Next iy reported another plece of agrarian legislation trom
the time of Nerva:

Call. 5 de cog. In. 47.21.3.1: Alig quogue lege agraric, guamn
divies Nerva tulit, cavetur, ut, si servus servave insciente
domine dole malo fecerit, oi capital esse, nisi dominus
dominave multam sufferve maluerit. '

Nothing else is known of Nerva’s law. But it seemns to have
been a statute of the same type as the lex Mamilia. The prin-
cipal difference may have bheen the express mention of slaves,
and the capital penalty introduced for them should their
masters choose not to pay a fine. One suspects that the
provision was intended to deal with some specific problem
cansed by the riotous behaviour of bands of slaves, nochecked
by their masters (¥7),

A rescript of Hadrian marks a significant development in the
law relating to terminus motus, and perhaps should even be
regarded as introducing a new offence, Certainly it differs from
the preceding rules in a number of important pariiculars,

(35} HiNricHS, (Gesehichic der yromatischen Institutionen, 186,

(36) On the procedure cf. Runorrr, Gromatict veteres I, 246f.

(837} RUDORFF, op.cif., 248 writes: B0 tritt woch die aite Kapitalstrafe
ein. This is misleading in so far as some connection or historieal
continuity with the old secer penalty is meant. Tt does not seem to me
that the two have anything to deo with each other,
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Call. 3 de cog. D. 47.21.2: Divus Hadrianus in haec verba
rescripsit: ‘Quin pessimum factum sit eorum, qui terminos
Findwm ceuse positos propulerunt, dubitari non poiest. de
poena temen modus ex condicione persondge et mente
facientis magis statuwi polest: nam si splendidiores per-
sonee sunt, quae convincuntur, non dubie occupendorum
alicnorume  finduwm cause id edmiserunt, et possunt in
tempus, wt cuwiusque patictur cectes, relegari, id est st
twvenior in longius, si senior recisius. si vero alii negotium
gesserunt et ministerio funcli sunt, castigari et ad opus
biennio dari. quod si per ignorantiom aut fortuito lapides
Furati sunt, sufficiet eos verberibus decidere’ (%).

“The firgt gquestion which arises ig the bearving of the rescript
1 the earlier agrarian legislation. Is one to assume that rules
ntroduced by Hadrian supplanted the provisions of the lex
Familia Itosein, the law of Nerva and possibly other leges of
the same character? From the width and generality of the
‘eseript one might deduce that it was intended to apply to all
‘cages of removal of boundary stones and that in practice it
digplaced the previous rules. Whether these latter counted as
echnically annulled might be open to doubt. However, there is
uso another posgibility. The earlier leges appear to have been
oncerned with the establishment of particular colonies or
ommunities and to have laid down rules only with relevance
‘to these communities. 1f the rules on terminus motus contained
‘in these agrarian statutes did apply only in the community
‘which the statnte itself established, then it is possible that even
‘after Iladrian’s enactment they continued in force within those
‘communities. The plausibility of this argmment depends upon
“the assumption that the communities governed by leges or
‘charters containing rules on the removal of boundary stones
were few in number. If (as iz possible) it was standard practice
for the governing lew or particular charter of a community to
contain such rules the more reasonable assnmption is that at

(88) The rescript is also recorded by Ulpian in the Colletio, 18.3.2. The
main difference between the two vergions is that Colletio contains the
phrase u#sns ceuse between the words lepides and fwreti sunt. On the
textual comparison see ¥. WiBACkER, Teatstufen klassischer Juristen
(1960), 404,
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least in practice they were displaced by the rules contained in
Hadrian’s rescript.

The next point of intevest is the type of boundary to which
the vescript refers. The very faet that it ig not section of an
agravian statute suggests that it is not necessarily confined
to stones on boundaries aroung colonies or on streets and
tracks within them, Fuarthermore the phrase occupandorym
elienorum finium causa Fields a wide-vanging implication, Tt
might, { suppose, be construed ag relating to those who alter
the boundary stones of roads and thereby manage to encroach
fpon their neighbonr's lang. Yet a more natural interpretation
would refer the phrage to cases in which stones marking the
boundary between two private properties had been removed or
reordered. Can one find any evidence that such gtones commonly
existed? On thig Question the %bri coloniarum brovide gome
help (¥). The details given for two colonies show that stoneg
might be used to mark the boundaries between allotments
assigned to individual settlers. Of the colonia Florenting
deducta o triumuvirs, adsignate lege Tulin, one reads: ceterd
proporiionales (termini) sunt ot intercisivos limites servant ;
quos veterani pro observatione partim statutos custodiynt 5 g
o ad rationen vel vecturas limitum pertinent, sed ad modum
fugerationis ciustodiendum et distant g se alivs ab qlio pedes
sescentenos (Y, Another entry states: Colondg Graviscos ab
Aungusto deduei inssq est: nem ager eius in absoluto tenebatyr,
nostea imp, Tiberius Caesay tugerationis modum servandi causg
lapidibus  emensis P loca adsignovit. ngm wnier privetos
egregios terminos posuit, qui ita « se distant ut brevi intervello
facile vepperiantyr {(*9, Not only iwere stones placed on the
honndaries of the allotments granted to the original settlers,
but, it seems from the information given in the surveying

(39} See ILxe, Rouan Langd Sureveyors, 185¢,

(40} Gromatict veteres (cited note 7 I, 213,

{41) Op.cit., 220 Cf. alse the details listed for s colony foundeqd by
Vespagian in Sieily where it iy said: wane sunt termin nroportionales, quos
milites  veterani inter  se emensos Dosuerunt et enstodiunt lineas
eonsortales, id. 211 o
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panuals that seftlers divided their land among their children
nd established stones to mark the division ().

“Tt seems clear, therefore, that at least in some colonies the
ettlers not only established boundary stones for their original
ots but nlso subdivided the lots and marked the subdivisions
with stones. One cannot e sure how prevalent this practice
vas. Many cntries in the Wbri colonierum record the existence
£ termini but it iy difficult to determine whether they are
sferring only to those marking the outer boundary of the
olony and its main internal boundaries {limites) or inelude
Iso stones marking the individual allotments. Also uncertain
i§ the question of the authorisation necessary for the placing
of the stones. One entry states that stones were placed on the
instructions of the emperor. Although nothing about this is
‘aaid in the other entries, one hasg, I think, to bear in mind
_h’e possibility that some kind of authority was needed for the
placing of stones around individual allotments. It is also
‘Necessary to register a doubt concerning the extent to which
lie allotments might be subdivided and the subdivisions marked
1th gtones. The only case mentioned in the sources is that of o
Alivigion among children.

“Boundaries between individual allotments in certain colonies
_cannot have been the only boundaries between private properties
‘marked by stones in the late Republic and early empire. The
‘deseriptions of the rites associated with boundary stones given
v Siculus Flaccus and Ovid seem clearly to contemplate
‘stones marking the boundaries between farms and cannot have
been Dased upon the practices observed in some colonies (¥).
:Yet the problem is to determine whether Hadrian’s rescript
fapplied to all stones marking the boundary between private

(42) Fyoutinus in Gromoetici veteres 1, 49, and cf. Ruporyr, op.cif., 11,
"881, referring to «die gewdhnliche disisio porentum inter Lberos dureh
ternvini comportionales »,

(48) Cf. the remarks of Sieulus Flaceuas, (fromalici veferes 1, 163
Territorie inter civitates, id cst inter thundcipie et colonias el pracfectiras,
wlia  fheminilus  Fniundwr  elic  swwnds  monthun  dugis e divergiis
aguarwm, alie cticm lapidibug poritis pracsignibus, qui a privatorin
termdnorim forue @i ferint,
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Properties. Perhaps the way to approach an answer is to
consider what dangers may have heen seen in the placing of
sfonres by individuals along their boundaries. Suppose an
individual chooses to place stones along his boundaries, perhaps
it the absence of hig neighbonr, Subsequently the latter alleges
that the boundaries have heen incorrectly marked and himgelf
removes the stones to whose bosition he objects. The danger
is that he would thereby expose himself to criminal proceedings
even though the original placing of the stone had been incor-
rect, perhaps deliberately so. This raises a doubt whether the
regeript would have been applied in sueh a case. One may say
that the rescript certainly applied to all cages of boundary
stones established under public anthority. Tt may also have
applied to stones whosge position was generally accepted within
the loeality, bat not o those placed by individuals when they
chose. An important role in determining general aeceptance
may have been played by the ritual associated with boundary
stones. Where the land owners on both sides of the boundary
had joined in making suecrifice to the stone general acceptance
of the boundary as so marked would he conclusively shown (#),

The rescript provides for a more comprehensive set of
oftences than that of the earlier law, Although the langnage of
dolus, dolus malus is ot used, it seems that the phrage
vccupendorum alienorwm finiwm cqusa describes roughly the
type of case (or at least the main cage} subsumed by the earlier
provisions under the head of dolus. For the first time, it
seems, since the arvchaic lew Numae o penalty is introduced for
the removal of boundary stones without dolus, that is, without
the intention of falsifying boundary lines. The reseript, oddly,
speaks of stones ‘stolen’ or taken away by stealth (furats sunt).
per ignoranticin aut fortuito, and the version in the Collatio
specifies that thev ave faken wsns couwsa, that is, presumably
for building purposes. Tence the foree of per ignorantiom ant

{$4) There are references in the Latin poets to the removal ot boundary.
stoues marking private property (Horace, Carming 11, 18, 237, Juvenal,.
Neturae 16, 3Gf), These are interesting because no secular penalty appears.:-
to be contemplated.
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vive come under the head of removal delo in the earlier
vigions? This line of thought suggests either that the
ording of the rescript has not been accurately recorvded or
ot it was not intended to cover all circumstances in which
'o:iindary stones were lmproperly removed. In certain cases, on
the latter alternative, the old law would continue to apply ().

‘here are i few other texts from the late classieal period
which refer to the removal of boundary stomes (). On the
hol¢ these give unlielpful generalisations or summarise the
oist of the enactment of Hadrian (*), One is more interesting
cause it raises the question of ‘concurrence of actiong’:

-~ Taul 23 ad ed. D.10.1.4.4.: 8i dicantur termini deiecti vel
“eparats, tudex, gui de criindne cognoscit, etiom de finibus
cognoscere potest.

Where a iudex exercising cognito is exnmining an allegation
’r the offence of removing a boundary stone hasg been com-
itted he may also examine any question thereby arising
concerning the distribution of boundaries. The sort of case that
trose in practice was probably one in which the defendant
leged that he had moved a boundary stone because it was
116(.)1~1"ect]y placed (*). The jundge will determine not onlty

t45) CE. esp. WrICacKEk, P'ewistufen, 404 and 405 7.

{46) On the (question of penaliies, procedure and the distinetion between
plendidiores and haniliores see esp, T, Garnsey, Sociel Status and Legal
‘wilege i the Roman Empire (1970}, 155, 167f. 1701,

{47y Mod. D. 47.21.0; Paul Senf. 1,16, 5.22.2; D. 101.4.4; ¢ 921 (Alex.
22 A1),

(48) The fullest is Pewl Nend, 5222 which elaborates the distinctions
'e!ﬁ\veen classes of persons drawn in Hadrian’s reseript.

€49) Cf. L. Raaer, Studi sulle impugnazioni civili nel PPOCESS0 TOMLNO
{1961), 200.
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whether the offence of removai has been committed but also
what the correct position of the boundary is, However, the
real problem again concerng the type of boundary. T have
suggested that the offence of vemoval was coucerned mainly
with stones marking ‘public’ bomndaries, that is, the bounndaries
of communities or of streets and publie Places within thege
communities. It is not impossible that a dispute over houndaries
should Dbe connected with the removal of such stones, There
may, for example, be a question whether a road takes land
which an individgal alleges is his. But much the more likely
situation to yield g dispute over bonndaries is that in which
stones marking a boundary between privately owned estates or
farms have been removed, T have already argued that there is
at least some doubt whether stones ou many ‘private’ bouud-
aries came within the terms of the rnies prohibiting removal.
Consequently it seems to me unlikely that the cases of ‘overlap’
between removal of stone and dispute ag to boundary would
have been frequent. Most cases involving disputes overy bound-
aries and the correct Placing of stones would have arisen
hetween adjacent land owners, These properly were the province
of the «ctio finium regundorum ) oy,

(050) The controversia de Dositione  ternvinorum mentioned by the
agrimensores appears to be the type of dispute that would have fallen
under the actio Finiwm regundorim, Reo RUnorrr, hromatici veteres T1,
431f and the referencey there given.

(51) T awm gratefut to Dr. A. LixtorT for his cowrments on g draft of
this paper.



